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Moral desires are embodied in marketsrelevant to cor porate governance. Thisarticle
analyzes the implications ssemming from the existence of morality within consumer and
capital markets for corporate governance. Analysis of the role of moral desireswithin
mar kets represents a new way of looking at the long-standing debate concer ning the
social responsbility of corporations. The focus of this article is normative, that is, it is
concer ned with how manager sshould act.* Four particularlyimportant conclusionsderive
from thisapproach. First, manager scannot satisfy their primary dutiesto shareholder sif
they fail to consder adequatdy theinfluenceof morality within themar ketsaffecting their
firms. Second, managers should deviate from maximizing shareholder welfare when
demonstrable, objective evidence exists that marketplace morality® requires such
deviation; or manifest universal ethical normsrequiresuch adeparture. Third, managers
may deviatefrom maximizing shar eholder welfarewhen demonstrable, objective evidence
exists that marketplace morality allows such deviation. Fourth, legal rules should
generally not interferewith the liberty of market participantsto act on the basis of their
moral desres. Instead, public policy and legal frameworks should generally support a

mar ketplace of morality.

I. TheRoleof the Corporation: Does it Encompass Social Responsibility?

Competing, mutudly exclusve visons exist concerning the ultimate purpose and true neture of the
corporation. Varioudy described as communitarian versus contractarian,® the Berle v. Dodd
debate”, the sharehol der paradox® or the separation thesis® these differing visionsreflect conflicting
political and mord preferences concerning the nature of corporations. Most famoudy, the debate
is reflected in the sharply contrasting views of Milton Friedman’ and hismany critics® Ultimately,
the basis of the disagreement boils down to a plurdigtic versus a monotonic view of corporate

objectives.”



A. The Monotonist/Pluralist Debate
The monotonic view emphasizes maximization of shareholder wedth. “(S)hareholders claim the
corporation’s heart. This shareholder-centric focus of corporate law is often referred to as
shareholder primacy.”® The objective reduces to caculations of short-term results for
shareholders. Legd mandates must be followed, but most other extra- shareholder considerations
are verboten as reflecting inappropriate socia or politica consderations, violations of innate
property rights, or even worse, asasubterfuge allowing managersto act in furtherance of their own
persond interests. Based upon a view of a corporation as a nexus of contracts, this approach
eschews publicintervention in support of non-sharehol der obligations™ Working fromafoundeation
of liberty, monotonists assume that non-shareholders with an interest in corporate decisions can
either explicitly contract to protect their interests' or can betreated as having implicitly contracted
with shareholders to represent their interests. Milton Friedman is strongly identified with the
monotonic pogition:

Inafree-enterprise, private- property system acorporate executiveisan employee

of the owners of thebusiness. He hasdirect responsbility to hisemployers. That

responsibility isto conduct the business in accordance with their desires, which

generdly will beto make as much money as possiblewhile conforming to thebasic

rules of the society, both those embodied in law and those embodied in ethica

custom.**
The plurdigtic view, on the other hand, emphasizes broader condituencies or stakeholders
(varioudy, bondholders, suppliers, distributors, creditors, local communities, consumers, users, Sate
and federa governments, specia interest groups, etc.) of the corporation™ and has even been
extended by some to a genera obligation to act condstently with the general needs of society.*
Thisview is supported in two digtinct ways. First, the argument is made that management has an
ethicd obligationto act in furtherance of theinterests of stakeholders. Advocatesof ethicaly based
fiduciary-like obligations to stakehol ders have even gone so far asto ask “what’ s so pecia about
shareholders?*’ Second, an instrumental argument is made that firms will be more successful in
achieving ther primary objective of enhancing shareholder wedth by adequatdly reflecting
stakeholder interests™®  The plurdistic view is operationdized in the academic management

3



literature under the rubric of corporate socia responsiveness. Corporate socia responsiveness
focuses on the ability and readiness of a corporation to respond to stakeholders™® Theliterature
identifies Strategies and processes, such as crissmanagement teams, to be put in placeto insurethat

proper responses Occur.

The debate between monotonists and plurdists has run on for decades and whileits character and
some of the specific issues have changed, it ill remains essentidly a debate as to the extent to
which corporations should be governed to achieve objectives other than shareholder wedlth
maximization. The debate has been ably and thoroughly described elsewhere® and it is not
necessary to go into greater detall here. As a starting point, it should be noted that no serious
writings advocate the two extreme positions on the monotonic- plurdidtic continuum: nothing should
ever condrain shareholder wedth maximization — corporations should be managed solely to
benefit non-shareholder stakeholders. Rational people do not advocate the postion that
corporations have an obligation to do anything (such as hiring a hitman to murder a key witness
againg the firm in amajor product liability case) that would increase shareholder wedlth. Nor do
rational people expect that publicly held corporations will be operated in furtherance of socid or

dtruigtic objectives with little or no reference to the interests of investors.

Where then on the continuum does the proper position lie? Should managers seek to balance the
long-term and short term welfare of shareholders? Or toward the oppositive end, actively seek to
“balance the interests of al the firm's congtituencies’ in every decision, a position criticized by
AA. Sommer. Part of the reason for the divergence in viewpoints concerning corporate
respongbility semsfromthewide variety of activitiesthat fal withinitspurview. Actionsimplicating
the question of for whom the corporation is to be managed include such things as

-corporate giving, philanthropy
-congdering community interestsin deciding on plant location or closure,
-rgecting premiums offered in hogtile takeovers

-making products safer than the law requires



-putting in environmental controls beyond what the law requires

Two cases help to emphasize the types of issues that underlie the monotonist/ pluradist debate.

Case 1: Merck and Mectizan®

In the late 1970s, Merck scientists discovered that ivermectin, a drug they produced to control
parasitesin animas, might help millionsof peopleafflicted by onchocerciasis. Thisdisease, known
as river blindness, exigts primarily in poorer countriesin Africa. The diseaseistranamitted through
the bites of black flies whereby larvae entered the victim's body. The larvae produce offspring
which cause itching so severe some people have committed suicide and, if the eyes are affected,
blindness. Merck incurred great costs in developing the drug; costs that could not be recouped
directly from those who had the disease because they were too poor to pay a profit-generating
price. Ultimately, Merck spent ten years developing the drug and then decided to give the drug
away without charge, and even to financidly support the digtribution of the drug to remote aress.
The drug provides sgnificant benefits and can be taken ordly once ayear.

Case 2: Shell Oil and the Brent Spar Rig

In 1995, Shell proposed to snk adecommissioned ailrig in the North Sea. They consulted with
various stakeholder groups, engaged noted scientistsin the process, and obtained approvasfrom
the British government.?®  Greenpeace challenged the proposed deep sea dumping claiming that
Shell’ ssolution of snking the rig would cause serious harm to the environment. Shell disputed the
claim on scientific grounds and argued that sinking was the best available option.?* Because Shell
refused to abandon its plans, Greenpeace surrounded the rig with small boats and even occupied it
in 1995.” Dueto Greenpeace' s pressure and consumer boycotts, Shell abandoned its plans and
towed therig to aNorwegian fiord whereit remained for closeto threeyears®® Thereversa of the
origind plan cost Shell condderable expense? After Shell abandoned its dumping plans,
independent scientistsinvestigated and found that Shell had been correct—theenvironmenta impact
from sinking the rig would be ‘minima.’*® Greenpeace admitted they were wrong on that specific

dam.®



Both cases involve decisons, which may have an impact on shareholder wedth. Merck spent
millions developing the drug and then incurred even greater costs by giving it away and hdping
support the digtribution of the drug. Roy Vagelos, the then Chairman, indicated that he spent an
enormous amount of time on the project. True, such an action might help Merck in hiring and
retaining research scientists, and could help in their rdationship with certain physicians, customers
and regulators. On the other hand, few customers may even be aware of their action and the
precise benefits are hard to measure againgt the clear expendituresthe decison cost. Assuredly, if
Merck wereto decidetoinvest haf of dl itsresearch and devel opment budget in likely unprofitable
drugsit would have a serious negative impact on shareholder wedlth.

Shell tried to consider theinterests of stakeholdersin their decision processand incurred costsingo
doing. Yet their efforts were for naught because they apparently faled to correctly evauate the
likely public reaction to their decison.® The codts Shell incurred in dedling with the project,
coupled with the costs of a consumer boycott, etc. probably had anegative effect on shareholder
wedth. A more accurate reading of the “mord market” they faced would have benefitted
shareholders.

B. Does Extant L aw Resolve the Monotonist/Pluralist Debate?

Assuming that Merck explicitly considered the interests of stakeholders® and thet Shell’s
misreading of stakeholder concernsregarding the Brent Spar cost sharehol dersmoney, can one say
that the management of thetwo firms acted in violation of their legal obligations? If oneinterprets
the law as requiring asterile decision-making process, devoid of any consideration of marketplace
morality, then perhapsthe answer isyes. If, ingtead, the law isinterpreted to mean that managers
must have reasonable grounds for assuming that extra-economic considerations may benefit
shareholders, then the answer isno. The Merck and Shell cases demondrate the difficulty in
making a definitive assessment of impact on shareholder wedlth. It appears likely that Shell’s
actions hurt shareholdersin that there wereidentifiable costs and no clear-cut benefits. TheMerck

cae is less clear because a reasonable case can be made that, as a result of the enormous



favorable publicity Merck received, plus the potentia opening of other marketsin Africa, Merck
reaped a substantid benefit. The question is whether the benefits exceeded the unquestionably
sgnificant codts.

Thus, thelega regimeis dependent to some extent upon assumptions concerning the likely effect of
managerid condderaion of stakeholder interests. The shareholder primacy norm, if fully
incorporated into the legdl regime, would still requirethat stakeholder interests be considered when
doing so has a foreseeable impact upon shareholder wedlth. The lega debate concerning the
proper interpretation of extant corporate law reflectsthisempirical uncertainty with the competing
advocates working from diametricaly different assumptions concerning the likely impact of acting
on behdf of stakeholders® It is not surprising that much of the legal debate pertains to issues
where the agency problem is grestes, that is where the potentia conflict of interest between the
shareholder owners and the managersislikely to be at its grestest. Potentia conflicts abound in
hostile take-overs where managers may lose perks, even their jobs, if ownership changeshands®
The monotonigts are rightly concerned that where interests draméticaly diverge managers may put
their own ahead of those of investors. Managers may do thiswhile covering their self interest with
clamsthat their actions are in furtherance of the public good or are required by business ethics.

The corporation is a legd entity.* As such, debates concerning their role and function must of
necessity reflect their legd character. Inevitably the legad arguments revolve around two primary
questions: (1) how should extant law be interpreted and applied; and (2) what isthe optimd legd
regimefor corporaions. Both arereflected in the current controversy concerning the proper role of
corporate constituency statutes.®” First adopted in Pennsylvaniain 1983, the mgjority of Sateshave
enacted them.® Most providethat managers and directors“may” consider the effects of any action
on some broader congtituency such as employees, suppliers, customers, communities and so on.
The statutes generally do not mandate that stakeholder interests be considered. Instead, they are
merdy permissve; management will not be liable for having demondratively considered such
interests® Most of the statutes were adopted in responseto the threat of hostile takeovers™ and
were extensively lobbied for by management of potential target firms* This heritage taints their



datusaslegitimizing abroadly plurdigtic approach to corporate governance. Significant issuesedd
asto how the congtituency statutes should be properly interpreted and how they can be enforced.
So long as they cannot be directly enforced by stakeholder plaintiffs, they will be of limited
impact.”” Interestingly, they have seen surprisingly little use considering the extent towhich, a least
upon first impression, they appear to change the substantive law in this area™

The fact that the condtituency statute regime has had alimited impact does not necessarily lead to
the conclusion that the law fully supports the monotonic approach.  To the contrary, there is
subgtantia support for the proposition that corporatelaw alows management to act to further many
typesof interests other than pure short-term sharehol der wealth maximization.** The AmericanLaw
Ingtitute' s Principles on Corporate Governance explicitly gpproves of managerid actionsthat are
“made on the basis of ethica considerations even when doing so would not enhance corporate
profit or shareholder gain.”* The most well-established use of corporate funds that does not
improve short-term shareholder wealth—charitable donations—is approved by satute in every
state.*® In generd, the businessjudgment rule gives management broad discretion in what interests
they choose to further so long as managers can present arationd basis for the claim that ther
business judgment is in the best interests of the corporation.”” In conclusion, the current legd

regime does not gppear to provide adefinitive resolution to the monotonic/pluralist debate. Indeed,
asis true of so much United States law, its prophylactic nature dlows it to evolve in a manner
cong stent with changing mora and political expectations. Before proceeding to adiscussion of the
role of marketplace mordity, we need to briefly consder clams that there is no redl debate
between monotonists and plurdidts, that when properly framed their viewpoints converge.

C. Claims That TherelsNo Real Debate Between Pluralistsand Monotonists

Before andlyzing the nature of mordity that exists in markets and its implications for corporate
governance, it is necessary to condder two arguments to the effect that there isn't redly a
Subgtantive disagreement between the monotonists and plurdigts after al. Neither argument,
however, appears to dispose of the issue.



The first argument is based upon empirical assumptions concerning the affect of a plurdidtic
approach on shareholder wedlth. Although shadowed in the legd literature®, it is within the
business ethics literature that the debate whether there is a true separation between obligations
owed to shareholders and stakeholders has reached full extension.”® There, those who deny the
exisgence of a separation claim that proper consideration of stakeholder interests resolves any
potentia conflicts because such actions will dso benefit shareholders. They believe that when
management astutely responds to stakeholder interests such actions will ether be in the best long-
term interests of shareholders or will otherwise be legally or moraly compeled.

Akin to sdling ethics on the grounds that it enhances profitability, the view that shareholder and
stakeholder interests invariably converge is based upon highly optimistic assumptions concerning
potential congruence between the interests of shareholders and stakeholders. Divergence of

interests between stakehol ders and shareholders disappears, if at dl, soldly onthebasisof ahighly
circumscribed view of the plurdist position, that is, if the plurdist Srategy islimited to thosewin-win
actionswhere there is a clear congruence between stakeholder and shareholder interests. In the
everyday life of corporate managers, trade-offs between interests™ of corporate congtituencies
arisewith regularity, busnesslifeis not somehow miraculoudy limited towin-win decisons. Many
potentidly socidly responsive activities may beimplemented in such away asto have asubgtantia

negative impact on the wedth interests of shareholders, for example, the payment of significantly
above-market wagesto employees. So long asthat is possible, then until thereis clear agreement
on the parameters of proper corporate behavior the issue (or paradox) remains relevant for our

pUrpOSES.

The second argument is based upon the actua language used by Milton Friedman. What exactly
does he mean by the use of the phrase “while conforming to the basic rules of the society, both
those embodied in law and those embodied in ethica custom”®? Interpreted broadly, this
language, particularly the referencetoethica custom, could be used tojudtify substantid recognition
of stakeholder interests. Interpreted narrowly, the language would only reflect the truism that
corporations must act in conformity with the law and that firms need only conform with clear cut



obligations of honesty and promise- kegping. There does not appear to be support in the monotonist
literature for the broad interpretation of this language, athough as might be expected, plurdists
advocate such a reading.® The narrow interpretation does not, of course, resolve the

monotonis/plurdist dispute.

Whether or not participantsin capita and consumer markets have mora desireswhichthey do and
should try toimplement intheir marketplace decis onsisrelevant to the discussion of the properrde
and function of the corporation. If such mordity is present in markets, then what effect should it
have? Isit actudly discerniblein some objective sense? I so, then should firms pay some atention
to mordity in markets™®? Isit desirablethet people act in thisway? Before seeking to answer these
guestions and connect the conclusions reached to the debate about the nature of the firm, itisfirst
necessary to discuss what is meant by the existence of mordity in markets.

1. Morality in M arkets

Surdly moral desires™ influencethe preferences of participantsin markets. Moral desirespertainto
persond beliefs concerning right and wrong behavior and may be contrasted with purely economic
desires to obtain desired goods and services at the lowest possible price. Mord desires may

encompass refusing to do business with someone deemed to be unfair, boycotting certain firmson
the badis of identification of the firm with disfavored policies, and so on. The clam that thereisno
discernibleimpact of moral desires on capital and consumer marketsis counter-intuitive. It seems
amilarly implausbleto damtha mora desresare adominant forcein many marketsfor goodsand
sarvices.™ Ingtead, the redl question iswhether thereis some discernibleimpact.® Arethere, for
example, identifiable contexts in which the price and quantity sold of goods and services are
influenced by mora desires? It seems quite plausible to clam that some people trade off mora

desires againgt desires for good qudity and low pricein their own decison making. Acrossthe
universe of those acting on the bas's of mord desires, some will hold differing mord desires and
some marketplace actions based on mord desires will cancel the effect of those acting on the

opposite desires.”’
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Mord desresmay beaninfluencein avariety of circumstances. Familiar capital market examples
include buying mutua funds that engage in socid screening, or screening persond investments.

There are people who refuse to own tobacco or gambling stocks in their own portfolios. Some
pengon funds eschew securitiesof certain firms, often on the basis of socid criteriathat presumably
reflect the preferences of their beneficiaries™. Although thetotal impact of al formsof screening is
hard to measure, Merrill Lynch estimated that theamount invested in socidly screened mutud funds
increased from $639 Billionin 1995 to $1.18 Trillion in 1997%°. Hylton notesa* perdstent inability
onthepart of dl participantsin the debate to develop asmple, coherent definition of what ismeant
by socidly responsble investing,” while noting with some dismay that many funds purporting to
engage in the practice have little in common.* However, an exogenous definition of what

congtitutes socidly responsible behavior isinconsstent with the idea that, with disclosure, some
investors will invest influenced by their own mora desires. Thus, someone might buy a fund that
echewsfirmsthat violatethe MacBride Principlesin Northern Ireland while another investor might
be totdly indifferent to that issue and buy a screened fund that includes non-MacBride observing
firmsin its portfolio but does not include tobacco and gambling stocks.

Smilar actions are found in consumer markets. Consumers supported their desires for a clean
environment by paying morefor pollution reducing gasoline at atimewhen they weren't required by
law to purchaseit.”* Similarly the sdlesof Star Kist tunawent up whenit raised its prices asaresult
of switching to supplierswho protected dolphin.®* Firmssuch asthe Body Shop, Tom'sof Maine
and Ben & Jerry’s develop drategic responses to these desires by engaging in socid cause
marketing. They work to identify their firmswith socid causes, such as saving whaes, asameans
of attracting consumerswho sharethose bdliefs. Consumers may choose to do businesswith them
soldy onthe basis of an assumed dignment of mord preferences. They may even bewilling to pay
ahigher price, or accept lessdesirable goodsin order to redlize adesireto support afavored cause
through their purchasing decisons. Therecent growth of these strategiesisreflected in $535 million
in payments to well-known charities in order for corporations to associate their names with

marketing campagns®. Consumersmay &l so participatein boycotts as has occurred in opposition
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to Shell’ sfallure to intercede in the execution of Ken Saro Wiwain Nigeria, Nestles marketing
practices for sdlling infant formulain deveoping countries and Exxon’s handling of the Vadez all
soill. Kahneman et d. found that individudsindicate awillingnessto incur additiona cogts, such as
paying ahigher priceor traveling agreater distancein order to punish aretailer who in their opinion

hed acted unfairly by trying to take advantage of a condition of scarcity.®

Robert Frank found smilar effects in labor markets identifying the existence of a compensating
wage premium for less dtruistic jobs® Frank gives as examples the large sdlary gaps between
profit and nonprofit jobs, corporate and public interest law, and between expert witnesses for the

tobacco companies and those for the public interest groups in oppositior™.

Thus, the claim that there is mordity in markets in the sense that some market participants are
influenced by their own moral desires seemseasily supportable.® For most markets, it may bethat
price and quality consderationsdominate, but for certain sub-marketsit may bethe casetha mord
desires are dominant. Attitudes about mordity may be a mgor influence in reference to such
products and services asfurs, certain types of drugs, progtitution, even the scalping of sports and
entertainment tickets.

The use of economic anaysis to condder various dimensions of human interaction reinforces the
cdaim that there is discernible mordity in markets. Gary Becker® is aleading practitioner of this
relatively new art. Hemakesuse of avery broad analyss of tastes/preferencesincluding such things
as persona and socid capital pertaining to future consumption,® discounting the future,”® and
desiresfor thingssuch asrdigiosity or hedth.™ 1n so doing, Becker givesexplicit recognitionto the
fact that individuals may attempt to satisfy what | have described asmora desiresin their decisons
concerning current consumption. Even some of the assumptions underlying Richard Posner’s’

controversd andysis of human sexudity and sexud practicesis congstent with this core idea.
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I1l. Thelmplications of M arketplace M orality for Corporate Gover nance

If marketplace morality has discernible effects on relevant consumer and capita markets, then a
graightforward economic anaysiswould require that management give careful consderationtoits
presence. Otherwise, managers would not be maximizing the potentia return to shareholdersdue
to afailure to appreciate fully the preferences of investors and consumers. In the context of the
socid responghbility debate, however, the ultimate question is whether there is discernible
marketplace mordity requiring management to teke actions inconsstent with the monotonic

approach to corporate governance.

A. DoesMarketplace Morality Support Monotonistsor Pluralists?

In answering the ultimate question we must first determine whether marketplace mordity supports
either the plurdist or monotonic approaches to corporate governance.” If it does, then the
framework of andyds is determined. If the support is for the monotonic postion, then the
graightforward norm of shareholder primacy is ethicaly required. If ingtead, thereissupport for a
plurdigtic position, then more andyssisrequired to determine which plurdigtic vison is supported
by marketplace mordity. Survey datais limited, although some appears to support the plurdistic
position. Onemassive study of managers posed the Friedman question directly asfollows. Which of
these opinions do you think most other people in your own country would think better represents
the goas of a company, (a) or (b)

(A) the only red god of acompany is making profit.
(B) a company, besdes making profit, has a god of ataining the well-being of

various stakeholders, such as employees, customers, etc.”

The question was posed to over 15,000 middle managers from 12 different countries. In no
country did a mgority of managers agree with answer (a). The United States had the highest
percentage of agreement with (a), 40%. This is consgtent with an earlier survey that found

managersa al levels corsistently ranked the general public as moreimportant than shareholders™
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Statements by United States and globd business groups representing senior managers decisvely
rejecting the Friedman formul ation of the monotonic gpproach are rdatively common. For example
the United States Business Roundtabl e has stated that: “ Corporations are chartered to serve both
their shareholders and society as a whole.... The other stakeholders in the corporation are its
employees, customers, suppliers, creditors, the communitieswhere the corporation does business,
and society asawhole.””® The wdl-known and widely accepted Principles offered by the global
Caux Round Table stress stakehol der obligationsthroughout by emphasizing respongibilitiestoward
cusomers, employees, suppliers, socid/paliticdl  communities, and even (controversdly)
competitors.”” Monotonists might be expected to question whether these statements represent
genuine positions of dgnificant business groups and to claim that they are more in the nature of
generic public relations. One would expect that the generd public would have an even stronger
preference against the monotonic positions, preferring instead that corporate managers seek to act
cong gtently with unambiguous popular mordity.

A precise, uncontroversa resolution of the relaionship between marketplace mordity and the
pluraist/monotonist debateisprobably not feasible at thistime. Furthermore, as has been stressed,
marketplace mordity may changeover time. Nor isadefinitive resolution necessary to our andyss.
Instead, it is possible to identify dternative frameworks, depending on the nature of marketplace

mordity within agiven community.

B. Justificationsfor Respecting Marketplace Morality
Two basic judtifications for incorporating the consderation of marketplace morality into corporate

governance are offered, one normative and one instrumental.

Thefirgt, normativejudtification, reliesupon ahypothetica socid contract that requires managersto
identify and act conastently with legitimate ethicad norms found in the communities in which ther
firmsoperate. Tom Donadson and | have eaborated at length upon thissocid contract in atheory
we have called Integrative Socia Contracts Theory (ISCT).” 1SCT is grounded inthefamiliar idea
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that social norms serve as a foundation for rules of behavior in communities. Donaldson and |
hypothesize that rational globa contractors would seek to provide for the need for a mord
background essentia to sustain productive business while a the same time retaining the ability to
select their own values and mora rulesto the greatest extent possible. The four key terms of this

globa socid contract are asfollows:

Thefirgs two:

1. Locd economic and political communities may specify ethicd normsfor their members
through socia contracts (mora free space)

2. Norm-generating microsocia contracts must be grounded in informed consent
buttressed by rights of exit and voice

Communities are at the core of the macrosocia contract. A community isdefined in ISCT asa
sdf-defined, self- circumscribed group of peoplewho interact in the context of shared tasks, values,
or gods and who are cgpable of establishing norms of ethicd behavior for themsdves.
Corporations, subsdiaries, even departments or informa units within an organization, dong with
partnerships, professona groups, trade associations and nation statues may al be ISCT
communitiesin the context of agiven ethica decison. Infocusing on communities, ISCT recognizes
that norm-governed group activity isacritical component of economic life.

A mgor impact of ISCT is to edtablish that norms are obligatory for dissenting members of

communities when an authentic norm has been identified and it satisfies the other requirements of
ISCT given bdlow. The obligation sems from the consent given when one acts asamember of a
community, perhaps by accepting the benefits of the community environment. However, ISCT
imposes some additiona requirements on the operation of the community. The community must
respect the right of members to withdraw or exit from group membership. Thus, a dissenting

member of acommunity who isquite distressed about aparticular authentic normmay eect toleave
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the community. Employees may, and generadly should, leave a corporaion whose values are
ggnificantly a odds with important persond vdues. Smilaly, an individud should have the
opportunity to exercise voice within the community. This is conggent with much of the
organizationa justice literature documenting empl oyee attitudes concerned with procedurd justice.
Often, some form of voice, eg. the right to a hearing to present one's Sde of the case, or to
confront an accuser is critica to employee judgments that afirm has acted justly. A norm meeting

these requirements is considered “ authentic.””

To avoid excessve relativam, and with the recognition that communities do indeed develop
authentic norms supporting racid and gender based discrimination as well as other problematic
practices, itisassumed in ISCT that the origina contractorswould wishto recognizealimited set of
universa principlesthat would congrain the rdativism of community mord free space. Accordingly,
the third term of the macrosocia contract states:

3. In order to be obligatory, a microsocia contract norm must be compatible with

hypernorms.

Hypernorms are defined as “ principles so fundamenta to human existence that we would expect
them to be reflected in a convergence of religious, philosophicd and culturd beliefs”® As
expressed by Walzer® they would be a thin “set of standards to which al sodities can be held-
negative injunctions, mogt likely, rules against murder, deceit, torture, oppression and tyranny.”

Hypernorms thus bound the mora free space of communities. I, for example, a hypernorm
prohibiting coarse bribery exids, then any authentic norm recognizing bribery among, say, a
community of corrupt government officialsin Russaisnot legitimate ipso facto. A norm mesting the

hypernorm requirement is considered “legitimate.”®

However, hypernorms do not provide a
complete bounding of the mora free space of communities. There may till be a conflict between

two or more norms that are legitimate.
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4. Inthe case of conflicts among norms satisfying terms 1- 3, priority must be established
through the gpplication of rules congstent with the spirit and letter of the macrosocid
contract.

It will often bethe casethat multiple legitimate norms applicabl e to the same ethicd judgment come
into conflict. Thismay hagppen when atransaction crossestwo distinctly different communities, asis
often the casein globa businesstransactions. Cultures may have quite different norms concerning
what constitutes gppropriate corporate behavior. In the United States corporate philanthropy is
well established, in certain Asian countries corporate philanthropy may not be considered proper.
If both the pro and anti- philanthropy norms are clearly authentic and they are both legitimate
because neither violatesahypernorm. To resolve problemsof thistype, ISCT specifiesaloose st
of six priority ruleswhich are derived from the macrosocid contract while based on experiencewith

internationa conflicts of law. The six rules are as follows®

i) Transactions solely with asingle community, which do not have sgnificant adverse effects
on other humans or communities, should be governed by host community norms;

it) Community norms for resolving priority should be gpplied, so long asthey do not have
ggnificant adverse effects on other humans or communities,

iii) The more extensive the community which is the source of the norm, the greater the
priority which should be given to the norm;

iv) Norms essentid to the maintenance of the economic environment in which the
transaction occurs should have priority over norms potentidly damaging to that
environmen;

v) Where multiple conflicting norms are involved, patterns of consstency among the
dternative norms provide abassfor prioritization;

vi) Wel-defined norms should ordinarily have priority over more generd, less precise

norms.

The implications of this contrectarian andyss for maketplace mordity are reatively
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draightforward. Managers have an obligation, based in social contract, to respond to mandatory
marketplace mordity reflected in legitimate authentic norms. Where marketplace mordity isingtead
permissive, then managers are acting within mora free space and have arange of choice asto how
they may act. In dl actions managers are bound by hypernorms reflected in manifest universa
normsor principles. Obligationsthen vary on the basis of specific authentic norms. Beforespdling
out theimplicationsfor corporate governance, we must briefly consder theindrumentd judtification
for paying attention to marketplace mordity

Even if marketplace mordity supports the monotonic position, the presence of mordity within

consumer and capitd markets ill has implications for the committed monotonic manager. If a
manager fallsto react to conspicuous signs of mord expectationsfor her firm, she may implement
drategiesdoomed to underperform or even producelossesfor thefirm. Both outcomeswill havea
negative impact on shareholder wedth. The experience of Shell with the Brent Spar provides an
example where managers may have detracted from shareholder wedlth by failing to anticipate the
impact of marketplace mordity. Shell may have thought that the issue of how to dispose of therig
was merdly atechnica one. If so, al they had to do was to explain the science of the decision to
relevant stakeholders. It turned out to be a very different type of issue. A sufficiently sgnificant
portion of the public choseto believe Greenpeace and thereby supported actions which prevented
Shell from carrying out its plans. Public support for Greenpeace occured even though Greenpeace
was ultimately provenwrong on critica scientificfacts. Oneexplanation for thisseemingly irrationa

result pertains to the nature of trust, particularly in reference to decisons affecting the natura

environment. Asaresult of aseries of controversid incidents over time involving Shell,®* coupled
with the potentid of a conflict of interest on the part of Shell who stood to profit from actions
harmful to the environment, many people apparently concluded that Shell was acting in amanner

incongstent with their mora desires.

A smilar anadysis may be used in reference to the tobacco companies and to Exxon’s handling of
the Vadez ail spill. The case may be madethat the Tobacco companiesfailed to discern changing
public attitudes about their product, particularly in regard to rather cavadier industry attitudes about
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encouraging teenage smoking. RIJR's Joe Camel campaign provoked enormous controversy as
being obvioudy targeted toward children. In spite of the protestations of the industry that they had
littleto dowith t, by the mid 1990s young smokerswerethe only group inthe United Statesamong
whom smoking was increasing.®® It may well be that the enormous costs ultimately incurred by the
companies as a result of politica and legd actions would have been sgnificantly smdler had the
companies acted more responsively when it became clear that public sentiment was changing.

The infamous grounding and subsequent oil spill of the Exxon Valdez off the shores of Alaskaisa
wel-known corporate disaster. Themanner inwhich Exxon management responded to the spill has
been significantly criticized® and Exxon was, for awhile, the poster boy for how not to manage a
criss. The company dlowed unsafe practices, was not prepared to act quickly to ded with aspill

of the type and magnitude in Alaska, issued contradictory statements defending their actions, did
not send senior leadership to the Ste immediately afterwards, and was accused of appearing

arrogant about their responsibility for the incident.2” Exxon paid over $3.4 billionin direct charges,

was subject to boycotts (some holders cut up their credit cards and returned them to the company),
and was ultimately assessed over $5 hillion in punitive damagesin alaw suit in 1994.% Again, the
failure to respond adequately to the mord desiresin the market cost shareholders.

C. Principlesfor Respecting Marketplace Morality. Principlesfor All Managers

The following four guiding principles for managers derive from the normative and instrumental
justifications for respecting marketplace morality. They are not based on assumptions concerning
the specific nature of marketplace morality. Instead, they are open to whatever output occurswith
an expectation that marketplace mordity will change over time.

1. Thereis a presumption that al corporate actions must be undertaken to maximize
shareholder wedth.

2. Managers must respond to and anticipate existing and changing marketplace mordity
relevant to the firm that may have a negative impact on shareholder wedlth.
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3. Thepresumption in principle 1 may be rebutted where clear and convincing evidence
exigsthat marketplace moraity reevant to thefirm would judtify adecision that cannot
be shown to directly maximize shareholder wedlth.

4. Managers must act consgently with hypernorms (manifest universa norms and

principles.)

Principle 1. First Duty isto Maximize shareholder wealth.

This principle is supported in law, agency principles, property rights, and mora andyss of the
corporation.®* It is the core of the monotonic approach. Yet, the basic obligation to generate
profitsfor shareholdersisrecognized in most plurdistic approaches. Notethat Principle 1 requires
shareholder wedlth maximization as a first duty, not as the sole duty. Remembering Milton
Friedman’ s qudification - “while conforming to the basic rules of the society, both those embodied
in law and those embodied in ethical custom” - even strong monotonistsrecognizeit only asafirst
duty, abeit a strong and dominating one. The dispute between the monotonists and plurdists
concernsthe circumstances and extent to which thefirst duty may be overridden. Thisagreementis
recognized here by creating arebuttable presumption in favor of shareholder weath maximization.
The next two principles specify the circumstancesin which marketplace mordity may overcomethe
presumption. Thefourth principlethen indicatesthelimits placed on both marketplace mordity and
shareholder wedlth maximization by manifest universal ethica norms and princples.

Principle 2. Respond to market signals concer ning mor al prefer ences

The discusson, supra, has emphasized how the interaction between marketplace mordity and
corporate decision-making can have ether abeneficid or negative impact on shareholder wesdlth.
To the extent this is true, the critica issue becomes how to identify marketplace mordity with
auffident specificity to enableresponsve srategies. The search must begin with anidentification of
the relevant communitiesin which marketplace mordity will be contained. Thekey placetolook is

in markets directly relevant to the firm. These would include, for example, consumer markets
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targeted by the firm, the [abor marketsfrom which thefirm hires and the capital marketstapped by
the firm.

The second question is what to look for. Marketplace morality will be reflected in what was
described earlier as authentic norms®  Authentic norms represent a consensus pertaining to the
propriety of particular actions based on aggregeate attitudes and behaviors of individuas within a
particular community. An example would be the norm held by the televison industry and aso
goparently the public that hard liquor firms should not advertise on televison. This norm was
observed for many years through the voluntary behavior of the industry. However, as Seagram’s
actions in bresking with the long-standing norm by advertisng on televison in 1996 make clear,
such norms may be maleable and susceptible to change.

Donaldson and | suggest the following process for identifying important moral norms:

An authentic normis presumed to exist when supported by the following sources.
The more sources which support aparticular candidate for an authentic norm, the
stronger the presumption in itsfavor.

An authentic norm may be presumed to exist on the basis of the following:

Many people in the community beieve it exists and are able to expressit in
words

Incluson in aformd professond code

Inclusion in a corporate code

Commonly listed in the media as an ethicd standard for the relevant
community

Commonly referred to as an ethica standard by business leaders

| dentified as a standard in competent opinion surveys

The presumption in favor of authentic norm status may be overcome on the basis
of:

Evidence of substantid deviance from the putative norm Evidence of
an inconggtent or contrary norm in the same community

Evidence of coercion relating to the norm within the reevant
community

Evidence of deception influencing the emergence or evolution of the
norm
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The more proxies supporting the existence of an authentic norm, the stronger the
contrary evidence required to conclude that the authentic norm is, in fact, ersaz.

The type of evidence required for these judgments will generally be commonly

known and readily available. 1t will not require an elaborate amount of research.

The presumption will not result in perfect judgments and there is aways some

chance of @ther faling to identify a genuine authentic norm, or in pronouncing

ersatz normsto be authentic. On the other hand, we would expect that the prima

facie norms recognized on the basis of the presumption will generdly hold up if

subjected to an ex post test. Nor do such tests have to be complicated, expensive

or elaborate. Common  techniques such as the use of focus groups chosen asa

vaid sample of the target community may be used to test the autherticity of

putative norms.”**
Oneresult of this search may beto discover that the various markets relevant to agiven firm send
conflicting signds regarding mora preferences. 1t may be the case for example, that the
marketplace mordity of the firm’s investors are at odds with those found in labor or consumer
markets relevant to the firm. Such a conflict may be resolved by evauating the issue in the context
of themorality exigting in abroader market that subsumesthe competing sub-markets. Thus, if the
issueisworkplace or product safety, the broader political community may have discernable, clear-
cut authentic normswhich would establish apriority among any competing normsin the sub-market.
If no resolution is provided by looking to abroader community, then management needsto assess
the relative importance of the different markets in the context of the firm's ability to achieve its
gods. There shouldn't be a serious problem of incommeasurability in that under principle two the

ultimate test is the welfare of shareholders.

It should be stressed that marketplace mordity often indicates profit- making opportunitiesfor the
firm. Taking sepsto aign the firm with the mora desires of important consumer or labor market
groups may result in enhanced sales or recruiting. Redizing that judgments concerning the profit
potentia of such opportunitiesaren’'t crystd clear, particular leeway should be given to managers
who experiment with reaching these specia markets.

There may be circumstances in which a decison may initidly gopear to maximize shareholder
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weslth, such as Exxon taking ahard defengive position immediately after theValdez incident, or R.
J. Reynolds actively seeking new smokers by finding ways to encourage pre-teensto experiment
with smoking. But the action, when considered againgt evidence of marketplace moraity, may be
foreseen to actudly hurt shareholdersin the long run. In such circumstances, managers have an
obligation to search for evidence of conflicting mordity and to bring their actions into conformity
with that of dominant authentic norms. Again, herethe test isthe ultimate welfare of shareholders.

Principle 3. Justifying Actions Failing to M aximize Shar eholder Wealth

We turn now to the plurdist arguments that managers have an ethica or socid obligation to act to
satisfy objectives other than maximizing shareholder wedth. Following the principles presented
here helps to resolve many of these issues. Where there is clear-cut evidence of marketplace
morality in support of common practices, then they are perfectly permissible® even though they
cannot be shown to enhance shareholder wedlth. A good example is the widespread and long
standing acceptance of corporate philanthropy. Recognized in law, and supported by well-
edtablished and recognized custom, philanthropy is unquestionably supported by an authentic
norm.* In spite of the neodlassical economic daimsthat “spending money on corporate giving is
wrong because it represents awaste of corporate assets,”* the practiceis dearly jugtifiable under
this andyss. Presumably this concdluson extends even to giving money to charity in times of
operating losses. Ben & Jerry’s, following the practice of many other firms, gave $255,384 to
charity in 1994, ayear in which they incurred operating losses.®

The case of the plurdistic manager who wishes to act on behdf of stakeholders on the basis of

criteriacther than that corresponding to clearly evident community morality ismoredifficult.® The
businessethicsliterature suggests various criteriathat might be used asarationdefor incorporating
the interests of stakeholders into corporate decison-making. The most eaborate among the
attempts at justification has been based upon K antian-derived stakeholder rights, particularly inthe
work of Evan and Freeman.®” Donaldson and Prestor™ suggested, but did not detail, afoundation
based upon property rightsrecognizing that stakehol ders possess certain rightswhich may compete
or interrelate with those possessed by shareholders. Earlier, Donaldson had used asocial contract
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theory as a means of “ether replacing or augmenting the stakeholder model” in his trestment of

internationd business ethics.®

Assume then that our plurdistic manager wishes to follow a Kantian anadlysis and in so doing is
acting in a manner inconsistent with the assumed or actua wishes of the shareholders and in a

manner inconsistent with clearly evident marketplace mordity.'®

Such an gpproach is directly
inconsstent with principles two and three. A purposeful strategy of acting inconsstently with

shareholder wedth maximization and marketplace mordity is highly problemétic.

On the other hand, marketplace mordity may often be permissve rather than mandatory in the
sense that he mora desires of people in markets relevant to the firm may support dlowing

1% refer tothisas

managers to follow their own mordity in many circumstances. Donaldson and
the domain of “mord free pace’ in which one makes choices based upon community norms and
persond vaues. Thisis probably the case for the Merck example given above. It was certainly
neither legaly nor moraly mandatory that Merck develop and then giveaway Mectizan. But it was
permissble on both counts. There is no evidence to the effect that Merck’s actions were

incong stent with the marketplace mordity of any of its rdevant communities.

Principle 4. Manager s must act consistently with mandatory hypernorms.

Thereis one circumstance, however, where following marketplace mordity and/or the monotonic
approach to shareholder wedth maximizationisproblematic. That iswhen theaction violateswhat

Donaldson and | have characterized as hypernorms.'®

As discussed above, hypernorms are
second-order norms™® which serve to judge, and if necessary invaidate, local laws and local

mordity. Hypernorms“entail principles ... fundamental to human existence.... As such, wewould
expect them to be reflected in a convergence of religious, philosophica, and culturd bdiefs....”*
Thisis a high standard for a set of universa principles and presumably the number and scope of
such sandardswould belimited. Congder the example of sdling carcinogen contaminated pgjamas
105

in poor countries with insufficient background ingtitutions to control the sale of such products.
Thisgtrategy for disposing of the product may well increase sharehol der wedth and overseas sales
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may not violate clearly identifiable marketplace mordity inthefirm’ srelevant markets. Onthe other
hand, the product isprohibited for sdein the United Statesand in Europe and is potentialy harmful
to the intended users. Taking DeGeorge sfird principle - Multinationas should do no intentiona

106

direct harm (unlessthereisacardind overriding judtification)™ - asahypernorm, it becomesthe

obligation of al organizations to recognize this principle in regard to stakeholders.

|lO7

Again, Donaldson and " suggest the use of presumptions as a means for identifying relevant

hypernorms. We suggest that if:

two or more of thefollowing types of evidence confirm widespread recognition of
an ethical principle, the decision-maker should operate on the basis of arebuttable
presumption that it conditutes a hypernorm. The more types of evidence in

support of a hypernorm, the stronger the presumption.

Evidence in support of a principle having hypernorm satus:

Wide-spread consensus that the principle is universd

Component of well known globa industry standards

Supported by prominent non-governmental organizations such as the
Internationa Labour Organization or Transparency Internationa

Supported by regiona government organizations such as the European
Community, the OECD, or the Organization of American States
Consgtently referred to asaglobal ethicad standard by internationd media
Known to be consistent with precepts of mgor religions

Supported by globa business organizations such asthe International Chamber
of Commerce or the Caux Round Table

Known to be consstent with precepts of mgor philosophies generdly
supported by a relevant internationd community of professonds, eg.
accountants or environmental engineers

Known to be consstent with empirica findings concerning universa human
vaues

Supported by the laws of many different countries

Once having gone through these steps and having identified a presumptive
hypernorm, the decison-maker needs to consider whether evidence exigts to
overcome the presumption. If two or more of the following are found, then the
presumption may be rebutted. However, the moretypes of evidencethat support
the presumption in favor of hypernorm satus, the more types of evidence
necessary to override the presumption.
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Evidence countering the hypernorm presumption:

Evidence from the presumptive lig to the contrary, eg. that the putative
hypernorm principle does not represent a universa vaue

Evidence from the presumptive list in support of hypernorm datus for a

mutualy exdusive principle.!®®

The marketplace morality approach places a high standard on those managers who wish to usea
clam of sakeholder interests or generd mordity to act in amanner incons stent with maximization
of shareholder wedlth. It requires that managers do more than just assert a consistency between
their actions and mora obligation.'®  Instead, they should develop justifications in advance and
stand ready to defend their stakeholder-based actions with evidence supporting the existence of
hypernorms or objective evidence of vaidating marketplace mordity.

IV. Thelmplications of M arketplace M orality for L aw and Public Policy

A mgor foundation for amarket mordity based andyssisthe liberty of individuadsto hold mord
desires and to seek to implement them in their dally decison making. For some people,
implementing their moral desiresis the most significant dement of their lives. Each person should
have amaximal opportunity to act asthey prefer inthisdomain. Individuas acting on the basis of
their mord desires may implement them through a wide variety of economic, politica and socid
channds. They may vote consgtently with their desires, lobby legidatures, boycott products,
support socid issue shareholder resolutions, buy or sl their stock in certain firms, try to persuade
friends and strangers to act in a smilar way and so on. Individuas dso face many condraintsin
exercisng their mora desdires, particularly in theform of retrictive public policy and laws. Because
there are many competing mora desires in politica and socid markets, this is to be expected.
Those who find themselves blocked in one channd (eg. legd interpretations of corporate
governance standards, redtrictions limiting socia issue shareholder resolutions) may turn to other
channds (lobbying for legidation, boycotts) asameansof giving effect to their preferences. Among
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the many channelsopen to mora desires, the securities markets appear to be among the most open.
Onemay buy and sdll securities, at least for onesdlf, on the basis of whatever criteriaone chooses.

As a generd netter, supporting disclosure and individua choice in support of a marketplace of
idessis congstent with American traditions and ideds. As Oliver Wenddl Holmes, dissenting in
Abramsv. United States, put it S0 nicely: “... the ultimate good desired is better reached by free
trade in idess - that the best test of truth is the power of the thought to get itself accepted in the
competition of the market and that truth is the only ground upon which their wishes safely can be
caried out. That at any rate isthetheory of our Congtitution.”*'® The concept of market morality
isaso cons stent with the concept of reflexivelaw which seeksto provide accessto information and
documentation of statements toward supporting decisions by private actors.*** On the other hand,
market mordity is not congstent with the idea of legd endorsement of inauthentic norms. For
example, itisnot clear that the implied contract for job security argued for by O’ Conner,™ which
would require directorsto act as mediators between stockhol ders and employees, would meet the
test of authentic norms.

The extreme monotonic view, implemented through the business judgment rule would have the
effect of not only denying managers the ability to respond to marketplace mordity, but might, in
certain circumstances, result in managers violating mandatory hypernorms. Instead, the business
judgment rule and other relevant policies should be interpreted consistently with the four guiding

principles.

1. Thereisapresumption that al corporate actions must be undertaken to maximize sharehol der
wedlth.

2. Managersmust respond to and anticipate existing and changing marketplace morality relevant
to the firm that may have a negative impact on shareholder wedlth.
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3. Thepresumptionin principle 1 may be rebutted where clear and convincing evidence exisisthat
marketplace mordity reevant to the firm would justify adecision that cannot be shown to directly
maximize shareholder wedlth.

4. Managers mugt act congstently with hypernorms (manifest universal norms and principles.)

V. Conclusion

Andyssof theexigence and nature of marketplace mordity providesing ghts concerning the extent
to which firm managers should consder the interests of stakeholders. Managers will more
effectively satisfy their primary duty to shareholders when they accurately read signsindicating the
presence of significant mora preferenceswithin capital, consumer and labor marketsrelevant tothe
firm. Managers have a further obligation, based in a socid contract, to act consstently with

mandatory marketplace mordity and manifest universa norms.
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Endnotes

. Most of the principles developed in this article are consistent with extant corporate law. To the
extent they divergeit raises an issue of whether the law should be modified.

% The term “marketplace morality” is used throughout the article to refer to discernible aggregate moral
preferences among an economic or socio-political group relevant to aparticular firm, e.g. current and potential
investors, consumers, employees, apolitical entity such as a state or the United States, etc.

% David Millon, Communitarians, Contractarians, and The Crisisin Cor porate Law, 50 Washington
and LeeL. Rev. 1373 (1993) [hereinafter Millon, Crisig].

“.See A. A. Berle, Corporate Powers as Powersin Trust, 44 Harv. L. Rev. 1049 (1931); E. Merrick Dodd,
For Whom Are Corporate Managers Trustees?, 45 Harv. L. Rev. 1145 (1932); A. A. Berle, For WhomCorporate
Managers Are Trustees: A Note, 45 Harv. L. Rev. 1365 (1932). See also, A.A. Sommer, Whom Should the
Corporaton Serve? The Berle-Dodd Debate revisited Sxty Years Later. 16 Ddl. J. Corp. L. 33 (1991).

°- See 4(4) Business Ethics Journal (1994) and articles therein.

®. R. Edward Freeman, The Politics of Stakeholder Theory: Some Future Directions 4 Bus Ethics Q.
409 (1994).

- Milton Friedman , The Social Responsibility of Businessisto Increase Its Profits, N.Y. TimesMag,,
September 13, 1970, at 32-33, 122,124,126.
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8. See, generally, Lawrence E. Mitchell (ed.) Progressive Corporate Law (1995); Eric W. Orts, The
Complexity and Legitimacy of Corporate Law, 50 Wash. and Lee L. Rev. 1565 (1993); Ronald M. Green,
Shareholders as Stakeholders. Changing Metaphors of Corporate Governance, 50 Wash. & LeeL. Rev. 1409
(1993); David Millon, Redefining Corporate Law, 24 Ind. L. Rev. 223 (1991); Lyman Johnson, The Delaware
Judiciary and the Meaning of Corporate Life and Corporate Law, 68 Tex. L. Rev. 865 (1990). For ahibliography
of communitarian writing, which rejects the idea of shareholder primacy, see Millon, Criss, supra note4,a 1391-
93.

°- Eric W. Orts is a consistent advocate for a pluralistic view arguing that an “... unidimensional
economic view of arporate law is an incorrect empirical description” and that “(t)he policies underlying
corporate law cannot (and presumably should not) be reduced to aunidimensional value, such asthe economic
objective of ‘maximizing shareholders' wealth’...” Orts, supra note 9, at 1587.

9_D. Gordon Smith, The Shareholder Primacy Norm, 24 J. of Corp.L. 277, 278 (1998) (challenging the
relevancy of the putative norm).

'L See generally, Frank H. Easterbrook & Daniel R. Fischel, The Economic Structure of Corporate L aw
(1991); Larry E. Ribstein, The Mandatory Nature of the ALI Code, 61 Geo. Wash. L. Rev. 984 (1993); Stephen M.
Bainbridge, In Defense of the Shareholder Wealth Maximization Norm: A Reply to Green, 50 Wash. & LeelL.
Rev. 1423 (1993); Michael E. DeBow & Dwight R. Lee, Shareholders, Nonshareholders and Corporate Law:
Communitarianism and Resource Allocation, 18 Ddl. J. Corp. L. 393 (1993).

2. For example, bondholders, distributors and suppliers may easily contract with the firm to protect
their own economic interests.

. Maitland argues that the disagreement between monotonists and pluralists boils down to different
empirical assumptions. lan Maitland, The Morality of the Corporation: An Empirical or Normative
Disagreement, 4 Bus. Ethics Q. 445 (1994). Bothsides want to recognize the self-determination of stakeholders.
Monotonists conclude that stakeholder self-determination isreflected in their explicit or implied contracts with
the shareholders; pluralists disagree and argue that public policy must intervene to protect stakeholder self-
determination. Id.

_ Friedman, supra note 8, at 33.
5_Millon, Crisis, supra note 4, at 1378-79;

- 1d. a 1379

Interestingly, the same divergence of viewpointsis reflected in the 1994 Company Law in China, which
provides alegal framework for the organization and operation of private stock companies. The new law sends
mixed messages concerning corporate objectives and governance. Article 102 providesthat shareholders “ shall
be the organ of authority of the company”; while Article 14 providesthat “companies must ... strengthen the
establishment of asocialist spiritual civilization, and accept the supervision of the government and the public”.
Michael Irl Nikkel, Note: "Chinese Characteristics' in Corporate Clothing: Questions of Fiduciary Duty in
China's Company Law, 80 Minn. L. Rev. 503, 523 (1995).

¥7_ John R. Boatright, What's So Special About Shareholders?, 4 Bus. Ethics Q. 393 (1994).

18_ K enneth E Goodpaster, Business Ethics and Stakeholder Analysis, 1 Business Ethics Quarterly 53
(1991).

19_ See Edwin M. Epstein, The Corporate Social Policy Process, 29 Cd. Mgmt. Rev. 99 (1987); Edwin
M. Epstein, The Corporate Social Policy Process and the Process of Corporate Governance, 25Am.BusL.J
361 (1987); William C. Frederick, Toward CSR3: Why Ethical Analysisis Indispensable and Unavoidablein
Corporate Affairs, 28 Ca. Mgmt. Rev. 126 (1986).
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%_ See generally Millon, Crisis, supra note 4; David Millon, Theories of the Corporation, 1990 Duke
L.J. 210; William W. Bratton, The “ Nexus of Contracts’ Corporation: A Critical Appraisal, 74 Corndl L. Rev.
407 (1989); Stephen M. Bainbridge, Community and Statism: A Conservative Contractarian Critique of
Progressive Corporate Law Scholar ship (book review), 82 Cornell L. Rev. 856 (1997).

2L Cindy Schipani & Jim Walsh, The Modern Firm: Is There Liberty and Justice for All? 28 Dividend
(University of Michigan School) 19, 23, 1997, (quoting A.A. Sommer.)

Z_ The following discussion is taken from Business Enterprise Trust, Case: Merck & Co. (A)-(D)
(1991), which provides an elaborate discussion of the case and the decision process at Merck.

%_ See Graeme Smith, Precedent feared as Shell saves 34m: Atlantic grave approved for giant oil
installation, The Herald (Glasgow), Feb. 17, 1995, a 9.

#_ Greenpeace admits error against Shell, L.A. Times, September 6, 1995, at D2.

%_ Shell oil platformto become a pier, The Houston Chronicle, Jan. 30, 1998, at Business, p.1.

%-1d.

Z7_1d. In January 1998, after considering many disposal proposals, Shell decided to cut up therig and
makeit into apier in Norway. Thisplan will cost Shell around $42 million, which is more than twice what it would
cost to dump therig at sea. Id.

%_L.A. Times, supra note 25, at D2.

2_d.

¥_ David Bollier, Merck & Company 11 (1991).

3. Shell UK director John Wybrew said that even after spending four years making the decision on
what to do with the Brent Spar—which was the technically correct decision—the company failed to understand
the public’ sopinion and the international interest the action would attract. Roger Cowe, Shel Chief LamentsPR
Failurein Move to Dump Brent Spar, The Guardian (London), Sept. 15, 1995, at 21.

¥_ The claim may be made that this decision was made solely in reference to shareholder welfare with
the firm calculating the likely benefits from reputation with future employees, customers and regulators. Itisnot
clear that Merck management considered these factors other than in vague terms: e.g., research on ivermectin
might lead to other discoveries. The better view appears to be that a primary motive for Merck was to benefit
those afflicted with a horrible condition, regardless of whether they were able to realize direct profits from the
product.
%_«TA] decision that may be rational on purely business groundsis nonetheless subject to invalidation
if management candidly admits that its motives were other than profit-based.” Kenneth Davis, Discretion of
Corporate Management to Do Good at the Expense of Shareholder Gain: A Survey of, and Commentary on,
the U.S. Corporate Law, 13 Can-U.S. L. J. 7, 32 (1988). Professor Bainbridge states that corporate law generally
holdsto the following proposition. Bainbridge, supra note 12, at 1424.
A business corporation is organized and carried on primarily for the profit of the stockholders. The
powers of the directors are to be employed for that end. The discretion of directorsisto be exercised in
the choice of means to attain that end, and does not extend to a change in the end itself, to the
reduction of profits, or to the nondistribution of profits among stockholdersin order to devote them to
other purposes. . . . [I]t is not within the lawful powers of aboard of directors to shape and conduct the
affairs of acorporation for the merely incidental benefit of shareholdersand for the primary purpose of
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benefitting others. . . .
Dodgev. Ford Motor Co., 170 N.W. 668, 684 (Mich. 1919).

This statement is consistent with the traditional view that any consideration of non-shareholder
interests must be rationally related to improving shareholder welfare. In some situations, the consideration of
other interests (in the absence of an applicable other constituency statute) may be strictly forbidden. For
example, inRevion v. MacAndrews & Forbes Holding, Inc., 506 A.2d 173 (Del. 1985) the court stated that it was
inappropriate for the Revlon board to justify its actions by stating that it was protecting the corporation’s
notehol ders when the company was clearly up for sale.

. For example, see the debate between Ronald Green and Stephen Bainbridge. See Green, supranote
9; Bainbridge, supra note 12. Green argues that strict adherence to the monotonist view can cause (or even
require) managers to ignore small risks to stakeholders if acting on those risks would decrease shareholder
wealth. Green, supra note 9, at 1419-21 (arguing that Union Carbide’ s managers would have a difficult time
justifying expenditures to take extra safety precautions at their plant in Bhopal, India (which suffered an accident
causing the deaths of over 2000 persons), because the risks of an accident were extremely small and the coststo
improve the facility would be great). Bainbridge, however, argues that management acting on behalf of
stakeholders can cause many problems, including a conflict of interest problem. Bainbridge, supra note 12, at
1446. Bainbridge al so asks the question “How would | feel about living in aworld governed by the moral rules
implicit in the shareholder wealth maximization norm?’ and responds " pretty good.” 1d. “For many years, the
basic rule that sharehol der interests comefirst has governed public corporations. That rule has helped produce
an economy that is dominated by public corporations, which in turn has produced the highest standard of living
of any society in the history of theworld.” Id

In the business ethics literature, Norman Bowie argues that there are “unenlightened” and “enlightened”

Friedmanites. While both types agree that a corporation exists to earn a profit within certain bounds, the
unenlightened manager exploits nonsharehol der stakeholders to increase short-term profits, but failsinthelong-
run due to lowered productivity and cooperation of those stakeholders. The enlightened Friedmanite manager,
however, is concerned with the well-being of al its stakeholders and is able to sustain or improve long-term
performance. Norman Bowie, New Directions in Corporate Social Responsibility, 34 Bus. Horizons 56
(July/August 1991), reprinted in Tom Beauchamp & Norman Bowie, Ethical Theory & Business 96-107, 97 (5"
ed. 1997).

%. Itisinteresting that there has not been more of a debate concerning corporate philanthropy. When
a corporation gives money to a senior manager’ s alma mater or favorite cultural charity, a conflict of interest
exists. The conflict is exacerbated when the gift results in memorializing the manager, as when a university
building or an operalounge is named for the manager even though the funds are provided by the firm.

%._ Corporations may also be natural entities, but that “fact” doesn’t detract from their being legal
entities.

%_ See generally Eric W. Orts, Beyond Shareholders: Interpreting Corporate Constituency Statutes,
61 George Washington Law Review 14 (1992) [Hereinafter Orts, Beyond Shareholders].

%_ For a list of the states with other constituency statutes, see Wai Shun Wilson Leung, The

Inadequacy of Shareholder Primacy: A Proposed Corporate Regime that Recognizes Non-Shareholder
Interests, 30 Colum. J.L. & Soc. Probs. 587, 613 n.140 & 620 n.171 (1997).

¥_ Connecticut is an exception in that it requires consideration of nonsharehol der interests. Conn. Gen.
Stat. Ann. Section 33-133(e) (West Supp. 1993); Leung, supra note 39, at 619.

“_ Orts, Beyond Shareholders, supra note 38, at 24.
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“L_ Orts notes that certain labor unions also lobbied for constituency statutes which mitigates the
common wisdom that they are purely management self-interest statutes. Id. at 24-25.

“2_ On the unenforceability of constituency statutes due to afailure to give nonsharehol ders standing
to enforce aclaim, see, e.g., Gary von Stange, Corporate Social Responsibility through Constituency Statutes:
Legend or Lie?, 11 Hofstra Lab. L.J. 461, 488 (1994); Orts, Beyond Shareholders, supra note 38, at 55; Rima
Fawa Hartman, Situation-Specific Fiduciary Duties for Corporate Directors. Enforceable Obligations or
Toothless Ideals, 50 Wash. & LeelL. Rev. 1761, 178-87 (1993); Leung, supra note 39, at 617-18.

. See generally Orts, Beyond Shareholders, supra note 38, at 44, 92 (noting that corporate
constituency statutes may not really be a change corporate law)

“_ As Solomon putsit, “(t)oday in the Anglo-American legal system, corporations have considerable
flexibility in undertaking socially responsible activities.” Lewis D. Solomon, On the Frontier of Capitalism:
I mplementation of Humanomics by Modern Public Held Corporations: A Critical Assessment,50Waeh. & Lee
L. Rev. 1625, 1626 (1993).

“5. Smith, supra note 11, at 290 (quoting the ALI Principles of Corporate Governance).

“_ For alist of the state statutes, see Edward Adams & Karl Knutsen, A Charitable Corporate Giving
Justification for the Socially Responsible Investment of Pension Funds: A Populist Argument for the Public
use of Private Funds, 80 lowa L. Rev. 211, 232 (1995). For a discussion of the some of the issues raised by
corporate philanthropy see Faith Stevelman Kahn, Pandora's Box: Managerial Discretion and the Problem of
Corporate Philanthropy, 44 UCLA L. Rev. 579 (1997).

#’_ K enneth Davis, Discretion of Corporate Management to Do Good at the Expense of Sharehol der
Gain: A Survey of, and Commentary on, the U.S. Corporate Law, 13 Can-U.S. L. J. 7, 22-23 (1988) (dating that
the law faces many hurdlesin “devel oping meaningful limits on management’ s discretion to passoff voluntarism
as enlightened long-term profitmaking”).

“8_ See discussion, supra, notes 33 to 48.

*_ The debate has centered on the existence of a*“paradox” for managers who must simultaneously
satisfy stakeholder claims and maximize for the shareholder owners. See generally Boatright, supranctel8 R E
Freeman, The Politics of Stakeholder Theory: Some Future Directions 4 Business Ethics Quarterly 409 (194);
Kenneth Goodpaster, & Thomas E. Holloran, In Defense of a Paradox, 4 Business Ethics Quarterly 423 (1994).
Boatright, for example, seeks to resolve the paradox by suggesting that mangers may consider stakeholder
claimsindependent of shareholder interests only when management does not have a direct fiduciary obligation
to shareholders.

*_ The trade-offs can be between stakeholder and shareholder interests, or among stakehol der interests
themselves when different groups of stakeholders hold mutually exclusive positions.

*L_ Friedman, supra note 8, at 33.

*2_ Christopher Stone has criticized Friedman for not seriously considering those rules embodied in
ethical custom, or perhaps Friedman considers them to be synonymous. See Christopher Stone, WheretheLaw
Ends: The Social Control of Corporate Behavior 76 (1975). For example, Friedman asks whether acorporationis
to make expenditures to reduce pollution “ beyond the amount that isin the best interest of the corporation or
that is required by law." Friedman, supra note 8, at 33. Friedman states that making that expenditure “for a
general social interest” would be spending someone else’s money. 1d. Stone, however, aruges that a different
conclusion may be reached if the rules of ethical custom are considered. Stone, supra this note, at 76-77.

Norman Bowie also suggests that the rules of ethical custom could place duties on a Friedmanite manager “to

not cause avoidable harms, or to honor individual stakeholder rights, or to adhere to the ordinary canons of
justice.” Bowie, supra, at 97. Bowie, however, also cites the views of Albert Carr and Theodore Levitt who
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believe that it is not the ethical customs of society in general (or “ordinary morality”) that matters, but the
distinct standards of business. Id. For example, Carr likens business' s ethicsto those of poker, where deception,
conceal ment, and ignoring friendships is what matters. Id.

%% “Corporations which exist solely to maximize profit become disconnected from their soul- the
spiritual interconnectedness of humanity”. Ben & Jerry’s Annual Report, 1990, at 2 (quoted in Solomon, supra
note 45, at 1625).

*. Elsewhere | have defined moral desires as pertaining to personal beliefs concerning right and wrong.
Thomas W. Dunfee, The Marketplace of Morality: First Seps Toward a Theory of Moral Choice, 8Bus Ethics
Q. 127 (1998). They “may be based in religious, ethical or sociopolitical convictions. Examples include
observance of religious dietary laws or a religious-based refusal to accept any form of medical assistance.
(Moral desires) may reflect abelief that it iswrong to discriminate on the basis of gender or sexual preferences.
(They) may be motivated by ahope for salvation, by aninterest in leading avirtuouslife, or by amoreimmediate
need for approval by peers.” Id. at 129.

. Messick’ s observation that ethicsis not the only thing that matters is unquestionably true. David
M. Messick, Why Ethicsis Not the Only Thing that Matters, 6 Bus. Ethics Q. 223 (1996). It is hard to imagine
serious advocacy of either extreme position: ethics never matters; only ethics matters.

%_ Richard Posner appearswilling to recognize the existence of some morality in the market, but refuses
to believe that it would ever have much of animpact. “..people seem to behave morally in situationsin which
the costs of behaving morally are small, but to respond to incentives in situations in which those costs are
large.” Richard Posner, The Problems of Jurisprudence 195 (1990).

*’_ A personal example helpsto demonstrate. When the civil rights movement reached West Virginiain
the early 1960s, my parents who had patronized a segregated cafeteriain my home town stopped eating there
reflecting their support for integration. Parents of a neighbor, who had rarely ever eaten at the cafeteria, starting
eating there regularly while the cafeteriawas under pressuretointegrate. The overall effect of those boycotting,
or supporting, all acting on the basis of their moral desires was to decrease the business for the cafeteria. The
issue of whether a desire for segregation can be characterized asa“moral desire’ isdiscussed, infra, at note 67.

%_ | the screening does not accurately reflect the preferences of the beneficiaries, the fund managers
may bein breach of their legal duties. See John H. Langbein, Social Investing of Pension Funds and University
Endowments: Unprincipled, Futile and Illegal, in Disinvestment: Isit Legal? Isit Moral? Isit Productive?
(John H. Langbein et al. eds., (1985). However, critics such as Langbein appear to extend their opposition to the
concept of social investing itself. So long as there is full disclosure and the screening is demonstrably
consistent with the overall desires of the beneficiaries, it is consistent with the idea of morality in markets, and
aswill be argued, infra, ahighly desirable phenomenon.

*_ Merrill Lynch, Priority Client Investor, January, 1998.

. Maria O'Brien Hylton, ‘ Socially Responsible’ Investing: Doing Good Versus Doing Well in an
Inefficient Market, 42 Am. Univ. L. Rev. 1, 2 (1992).

®. Harold H. Kassarjian. Incorporating Ecology i nto Marketing Srategy: The Case of Air Pollution,
35 Journal of Marketing 61, 65 (July 1971). “Within six weeks after the introduction of the [pollution-reducing]
gasoline, more than half of the population had paid an additional two to 12 cents per gallon to try the new
brand.” 1d.

%2 Robert H. Frank, Can Socially Responsible Firms Survive in a Competitive Environment?, 95in
Codes of Conduct: Behavioral Research Into Business Ethics (David M. Messick and Ann E. Tenbrunsel eds.,
1996).
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%_ Fogarty, Thomas A., Corporations Use Causes for Effect, USA Today. Nov. 10, 1997, at 7B.

. D. Kahneman, JL. Knetsch, & R. Thaler R., Fairness as a Constraint on Profit Seeking:
Entitlementsin the Market, 76 Am. Econ. Rev. 728 ( 1986).

%. Frank, supra note 63, at 96.

%._ Frank also contrasts attitudes toward being alawyer for the National Rifle Association and being a
lawyer for the Sierra Club. Frank, supra note 63. Thisis apparently based on the assumption that most people
would prefer to work for the Sierra Club than the NRA. But there may be people whose moral desires favor the
right to own and use guns and who, consistent with the approach taken in this article, would be willing to work
for the NRA for alower salary than they would require to work for Handgun Control. Mora desirescomeindl
hues and tonesin the overall market and within the overall market the effect may beto cancel out the impact of
particular competing desires. Some “mora” desires in the market such as the example given earlier of a
preference for racial segregation may violate universal moral principles, or hypernorms as discussed infra. In
many instances they will be canceled out by contrary preferences as was the case in the example of civil rightsin
West Virginia. If they come to dominate and become a community norm, they are nonetheless illegitimate
because they violate hypernorms.

- Notethat | am not making the claim that morality itself should be viewed as the output of a market.
There are some interesting possibilities, however, in thinking of morality in market terms. There may be certain
moral issues, such asthe use of severance packagesin downsizing, the use of animalsin medical research, even
abortion, where the input of competing moral desires operatesin amanner smilar to if not totaly congruent with
amarket. Insuch acontext, one could consider the demand factor to be ademand for resolution of the particular
moral conflict. The supply isthe competing moral desires asreflected in avariety of capital, consumer, labor and
political market contexts. The outcomeisthe number of abortions, the typical size of severance packages, the
number of animals used in research, and so on. Theseideas are tentatively explored in Dunfee, supra note55.

% See, Gary S. Becker, and Guity Nashat Becker, The Economics of Life (1997); Gary S. Becker,
Accounting for Tastes (1996).

%_ Personal capital refers to “relevant past consumption and other personal experiences that affect
current and future utilities,” while social capital refersto “the influence of past actions by peersand othersin an
individual’ s social network.” Becker, supra note 69, at 4.

- 1d. at 10-12,

-1d. at 5-6.

2. See Richard A. Posner, Sex and Reason (1992).

. One could just engage in a political analysisto determine whether the political system has somehow
dictated that pluralistic values should be observed. It iswell beyond the scope of this article, but thereis
obviously aquestion of how effective the political systemisin giving effect to themoral desiresof any relevant

groups of people.

™. Charles Hampden-Turner &, Fons Trompenaars, The Seven Cultures of Capitalism32 (1993).

. Barry Posner & Warren Schmidt, Values and the American Manager, 26 Cal. Mgmt. Rev. 202, 207
(1984).

6. Orts, Beyond Shareholders, supra note 38, at 21.

"7- Caux Rournd Table Principles for Business (Caux Round Table Secretariat, Washington D.C., 1994)
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The Caux Round Tableis an organization comprised of very senior executives from Asia, Europe and the United
States. It takes its name from its practice of holding its annual meetings at the Mountain House in Caux,
Switzerland.

8. Thomas Donaldson and Thomas W. Dunfee, Ties That Bind: A Social Contracts Approach to
Business Ethics (Forthcoming Cambridge: Harvard Business School Press, 1999) [Hereinafter Donaldson and
Dunfee, Ties That Bind]; Thomas Donaldson and Thomas W. Dunfee, Integrative Social Contracts Theory: A
Communitarian Conception of Economic Ethics, 11 Econ. and Phil. 85 (1995) [hereinafter Donaldson and
Dunfee, Communitarian]; Thomas Donaldson, and Thomas W. Dunfee, Towards a Unified Conception of
Business Ethics: Integrative Social Contracts Theory, 19 Academy of Mgmt. Rev. 252 (1994) [Hereinafter
Donaldson and Dunfee, ISCT]. The description of ISCT used here tracks closely with Thomas W. Dunfee,
International Business Ethics, in Rosalie Tung, The IEBM Handbook of International Business, London:
International Thomson Business Press (forthcoming, 1998.)

. Authentic norms are discussed further infra at I11.C.
_ Donaldson and Dunfee, | SCT, supra note 79, at 265.

8_M. Walzer, Moral Minimalism 9, in The Twilight of Probablility: Ethicsand Politics, (W.R. Shea&
G.A. Spadaforaeds., 1992).

#._ Determining what is ahypernorm is discussed infra at 111.C.
#_ Donaldson and Dunfee, Communitarian, supra note 79, at 105-106.

8._ Shell has been involved in many controversial incidents, afew of the major events are listed here.
For adiscussion on Shell’ s public relations history, see Andrew Rowell, Unlovable Shell, the goddess of oil,
The Guardian (London), November 15, 1997, at 23. After World War |1, Shell manufactured pesticides on asite
in the Rocky Mountains that the US military had previously used to make nerve gas. In 1960, a game warden
notified Shell of harm to local wildlife that was believed to be caused by Shell’ s activities, but Shell continued
operationsin the areauntil 1982. 1d. In 1988 and 1989, Shell operations caused a discharge of 440,000 gallons of
oil into the San Francisco Bay and 150 tons of crude oil into the River Mersey in the United Kingdom. Id.Alsoin
the 1980s, Shell refused to go along with a United Nations and OPEC boycott of oil suppliesin South Africa
Y vette Cooper & David Orr, When the peopl e take on an oil giant, The Independent (London), Nov. 14, 1995, at
15. Beginning in the early 1990s, the Ogoni peoplein Nigeriademanded that Shell compensate them for damage
done to their homeland caused by Shell’ s operations. Rowell, supra this note, at 23. This situation became a
major international event in 1995 (shortly after the Brent Spar incident) when the Nigerian military government
executed Ken Saro-Wiwa, an Ogoni |eader protesting Shell’ s activities, and eight others. The eight had been
convicted by the Nigerian government for the murder of opposition tribal |eaders. The Nigerian action was very
controversial and drew worldwide condemnation. Shell failed to intervene or condemn the actions of the
Nigerian government and many alleged that Shell had supported the military regime. Cooper & Orr, supra this
note, at 15.

. S, Prakash Sethi and Paul Steidimeier, Up Against the Corporate Wall: Cases in Business and
Society (6th ed., 1997).

%_ Beth Goodpaster (under the supervision of Thomas Holloran), Case: Exxon Valdez: Corporate
Recklessness on Trial, in Palicies and Persons: A Casebook in Business Ethics (Kenneth E. Goodpaster, Laura
L. Nash and John B. Matthews, eds., 1998)

¥_1d.

#_ Keith Schneider, Exxon is Ordered to Pay $5 Billion for Alaska Spill, N.Y. Times Sept. 17, 1994, &

38



#_ See supra part |.
%_ See supra Part 111.B.
°._ Donaldson and Dunfee, Ties That Bind, supra note 79.

%2 Unless, of course, they violate manifest universal ethical norms or principles. See the discussion of
princple 4, infra.

%_ See supra note 47 and accompanying text.

%_ Rikki Abzug, and Natalie J. Webb, Rational and Extra-Rational Motivationsfor Corporate Giving:
Complementing Economic Theory with Organizational Science, 41 New York Law School Law Review 1035,
1035 (1997).

%. Robert John Schulze, Book Note: Can This Marriage Be Saved? Reconcilling Progressivismwith
Profitsin Corporate Governance Laws, 49 Stanford L. Rev. 1607, 1612 (1997).

%._ Goodpaster incorporates a “Nemo Dat Principle” into his discussion of stakeholder synthesis
nothing that investors cannot expect managers to act on their behalf in a manner “that would be inconsistent
with the reasonable expectations of the community.” Kenneth E. Goodpaster, Business Ethicsand Stakeholder
Analysis, 1 Business Ethics Q. 53-74, at 68 (1991).

_ William M. Evan, and R.Edward Freeman, A Stakeholder Theory of the Modern Corporation:
Kantian Capitalism, in Ethical Theory and Business 75-93 (T. Beauchamp & N. Bowie, eds., 4" ed. 1988).

%_ Thomas Donaldson, and Lee E. Preston, The Sakeholder Theory for the Corporation: Concepts,
Evidence, Implications, 20 Academy of Mgmt. Rev. 65 (1995).

. Thomas Donaldson, The Ethics of International Business 47 (1989).

1%_ Presumably such cases will berareand Kantial morality will typically be congruent with marketplace
morality in relevant communities.

1%L Donal dson and Dunfee, Ties That Bind, supra note 79; Donaldson and Dunfee, ISCT, supra note
79.

192 See supra Part 111.B.

1% By second order, we mean higher. Thusfirst order norms are judged by and are inferior to second
order norms.

1%_Donal dson and Dunfee, ISCT, supra note 79, at 265.

1%. see Richard T. DeGeorge 46 Competing with Integrity in International Business. (1993)

106_ |d
197_ Donaldson and Dunfee, Ties That Bind, supra note 79.

1%_ Donaldson & Dunfee, Tiesthat Bind, supra note 79.
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1%_ The emphasis on objective or manifest evidence is responsive to the concerns of critics such as
Schulze who worry that the pluralistic proposals are “ unworkabl e because they eliminate much of the guidance
for manageria decision making. Under (the plurdistic) reforms, executives would be free to manage corporations
based on caprice or bias. Moreover, the proposals leave no objective legal standard by which to judge and
evaluate managerial performance.” Schulze, supra note 96, at 1612.

10250 U.S. 616, 630 (1920).

'L See Eric W. Orts, Reflexive Environmental Law, 89 Northwestern Law Review 1227 (1995); David
W. Hess, Legislating Corporate Social Responsiveness Reflexively Through Social Reports, paper presented
at the Society of Business Ethics annual meeting (August 7-9, 1998). Reflexive laws can be distinguished from
“substantive” law on how they, as regulatory schemes, take responsibility for the outcome of social activity.
Substantive law essentially mandates a certain outcome, while reflexive law preserves the freedom of regul ated
parties to reach their own outcomes but establishes procedures that will force those parties to “take account of
various externalities.” Gunther Teubner, Substantive and Reflexive Elementsin Modern Law, 17 Law & Soc.
Rev. 239, 255-57 (1983). Orts argues for environmental audits as a reflexive law aternative to substantive
regulation (e.g., command-control regulation) because they work towards institutionalizing environmental
responsibility within corporations. Orts, supra thisnote, at 1339. Similar to the National Environmental Policy
Act, which requires agencies to prepare environmental impact statements, environmental audits work on the
assumption that the process of preparing an audit will promote responsible decision-making. Id. at 1272-75.
Some of the key components of an environmental audit regulatory scheme are third party verification and public
disclosure. Id. at 1322-24. Similar to securities regulation, these requirements promote more efficient markets by
giving the market participants more information. 1d. at 1312.

12_Marlene A. O’ Connor, Promoting Economic Justice in Plant Closings: Exploring the Fiduciary/
Contract Law Distinction to Enforce Implicit Employment Agreements, in Progressive Corporate Law
(Lawrence E. Mitchell, ed., 1995) at p. 235. See also, Marleen A. O’ Connor, The Human Capital Era:
Reconceptualizing Corporate Law to Facilitate Labor-Management Cooperation, 78 Cornell L. Rev. 899
(1993).

40



